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The  President’s  Letter 

To  the  Members  of  the  Federal  Communications  Bar  Association: 

This  is  probably  my  last  opportunity  to  greet  you  as  your  President 
through  the  pages  of  this  Journal.  The  Annual  Meeting  of  January  22, 
1954,  and  election  of  officers  of  the  Association  is  at  hand,  at  which  my 
successor  will  be  named. 

It  has  been  a  pleasure  to  serve  you.  What  success  this  year  has 
brought,  has  been  due  entirely  to  the  fine  work  of  my  committees  and  to 
the  cooperation  of  the  membership  of  the  Association.  My  sincere 
thanks  to  both  of  you. 

To  my  successor  my  sincere  best  wishes  for  the  success  of  his 
tenure.  I  know  that  he  can  count  on  your  giving  him  the  same  fine 
cooperation  that  you  have  given  me. 


Cordially  yours. 
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This  arlicle  by  a  leading  pracli- 
tioner  in  the  literary  property  field 
is  taken  from  an  address  delivered 
by  Mr.  Fendler  before  the  Patent^ 
Trademark  and  Copyright  Confer¬ 
ence  of  the  State  Bar  of  California 
on  October  9,  1953. 


The  Present  Status  of  Common  Law 
Intellectual  Property  in  California 

By  Harold  A.  Fendler* 


Three  decisions  rendered  by  the  Supreme  Court  of  California  on 
April  29,  1953  have  cast  considerable  doubt  upon  the  status  of  common 
law  literary,  dramatic,  musical  and  artistic  rights  in  California.  The 
three  cases  are:  Arthur  Kurkin  v.  Columbia  Broadcasting  System,  Inc., 
40  Adv.  Cal.  Rep.  833;  Use  Lahn  Weitzenkorn  v.  Sol  Lesser,  et  al,  40  AC 
813;  and  Thomson  Burtis  v.  Universal  Pictures  Company,  Inc.,  et  al,  40 
AC  857.1 

The  Kurlan  appeal  was  taken  from  a  judgment  of  dismissal  entered 
after  order  sustaining  defendant’s  demurrer  without  leave  to  amend  as 
to  each  of  five  causes  of  action,  which  included  counts  based  upon 
express  and  implied  contracts  as  well  as  plagiarism.  The  plaintifiF  had 
alleged  that  defendant’s  radio  program  “MY  FRIEND  IRMA”  had  copied 
and  used  Kurlan’s  original  radio  program  format  based  upon  characters 
in  a  series  of  stories  originally  published  in  the  New  Yorker  Magazine, 
and  which  subsequently  appeared  in  published  books,  a  famous  stage 
play  and  two  motion  pictures,  each  of  which  was  entitled  “MY  SISTER 
EILEEN”. 

The  Weitzenkorn  appeal  was  likewise  taken  from  a  judgment  of 
dismissal  entered  pursuant  to  an  order  sustaining  defendants’  demurrers 
without  leave  to  amend  as  to  three  causes  of  action,  which  were  like¬ 
wise  predicated  upon  alleged  breach  of  express  and  implied  contracts 
as  well  as  jilagiarism.  The  plaintiff’s  original  motion  picture  scenario 
entitled  “TARZAN  IN  THE  LAND  OF  ETERNAL  YOUTH”  was 


•  Member  of  the  California  Bar. 

‘For  a  brief  discussion  of  these  cases  see  13  F.C.Bar  J.  92. 
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alleged  to  have  been  copied  and  used  by  the  defendants  in  a  motion 
picture  entitled  “TARZAN’S  MAGIC  FOUNTAIN”. 

The  Btirtis  appeal  was  from  a  judgment  for  $25,000.00  entered  after 
a  jury  verdict  which  sustained  the  plaintiff’s  plagiarism  claim  that  his 
original  motion  picture  story  entitled  “MANHATTAN  MASQUERADE” 
had  been  stolen  and  copied  by  the  defendants  in  a  motion  picture 
entitled  “SHE  WROTE  THE  BOOK”.  No  claim  of  breach  of  express 
or  implied  contract  was  ever  made  in  the  Burtis  case. 

Each  of  the  three  decisions  was  made  by  a  divided  court,  there 
being  four  opinions  in  the  Ktirlan  case  and  three  opinions  in  each  of  the 
Weitzenkorn  and  Burtis  cases. 

Unless  the  ten  opinions  are  read  together  and  in  the  light  of  two 
previous  decisions  rendered  by  the  California  Supreme  Court  in  1950, 
to-wit:  Stanley  v.  Columbia  Broadcastinf^  System,  Inc.,  35  Cal.  (2d) 
653,  221  Pac.  (2d)  73,  23  ALR  (2d)  216;  and  Golding  v.  RKO  Radio 
Pictures,  Inc.,  35  Cal.  (2d)  690,  221  Pac.  (2d)  95,  the  ordinary  lawyer 
or  jurist  might  have  considerable  difficulty  in  attempting  to  synthesize 
these  various  decisions  and  accurately  determine  the  present  status  of 
common  law  intellectual  and  artistic  property  in  California. 

I  have  personally  received  telephone  calls  and  letters  from  copy¬ 
right  lawyers  in  various  parts  of  the  United  States  requesting  an  analysis 
of  the  three  latest  decisions  and  the  opinions  and  conclusions  which  I 
am  about  to  express  are  purely  personal  and  may  be  colored  by  the  fact 
that  I  personally  represented  each  of  the  plaintiffs  in  each  of  the  five 
cases  above  cited. 

WERE  COMMON  LAW  RIGHTS  IN  INTELLECTUAL  PROPERTY 
AFFECTED  BY  THE  1947  AMENDMENTS  TO  THE  CALIFORNIA 
CIVIL  CODE? 

One  of  the  primary  differences  of  opinion  among  the  seven  justices 
of  the  California  Supreme  Court  reflected  in  the  latest  series  of  decisions 
is  the  construction  and  interpretation  to  be  placed  upon  certain  amend¬ 
ments  to  Sections  980-984  of  the  California  Civil  Code  which  became 
effective  in  1947  and  1949  under  the  general  category  “Products  of  the 
Mind”  (California  Civil  Code,  Division  Second,  Part  HI,  Title  2,  Chap¬ 
ter  HI). 

In  order  to  understand  this  difference  of  opinion,  it  is  essential  to 
analyze  and  determine  the  status  of  common  law  intellectual  property 
prior  to  1947  and  to  determine  whether  or  not  a  majority  of  the  Supreme 
Court  in  the  last  series  of  decisions  has  actually  held  that  the  1947  legis¬ 
lation  affected  or  restricted  common  law  rights  in  California.  It  is  my 
firm  conclusion  that  a  majority  of  the  court  (consisting  of  Justices 
Traynor,  Spence,  Schauer  and  Carter)  adhere  to  the  opinion  that  the 
1947  amendments  did  not  affect  the  common  law  status  of  intellectual 
property  in  California;  and  that  it  is  only  a  minority  (consisting  of 
Justices  Edmonds,  Shenk,  and  Chief  Justice  Gibson)  which  has  held 
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that  the  1947  amendments  have  restricted  and  limited  intellectual  prop¬ 
erty  rights  in  California. 

Prior  to  1947,  Section  980  of  the  California  Civil  Code  had,  since 
1872,  read  as  follows: 

“The  autlior  of  any  product  of  the  mind  whetlier  it  is  an  invention,  or 
a  composition  in  letters  or  art,  or  a  design,  with  or  without  delineation,  or 
other  graphical  representation,  has  an  exclusixe  ownership  therein,  and  in  the 
representation  or  expression  thereof,  which  continues  so  long  as  the  product 
and  the  representations  or  expressions  thereof  made  by  him  remain  in  his 
possession.” 

It  is  clear  that  this  statute  was  an  abortive  legislative  attempt  to 
combine  in  a  single  paragraph  the  general  statement  of  a  rule  purport¬ 
ing  to  be  equally  applicable  to  inventions,  designs  and  literary  com¬ 
positions,  regardless  of  the  vital  difference  in  nature  between  patentable 
mechanical  inventions  and  copyrightable  literary  property.  (See  Alfred 
Bell  and  Co.,  Ltd.  v.  Catalda  Fine  Artfi,  Inc.,  191  F.  (2d)  99,  102,  103.) 

It  will  be  noted  that  in  the  original  foiTn  of  the  statute  the  only 
language  referring  to  any  “product  of  the  mind”  which  related  to 
literary  property  were  the  words  “composition  in  letters.”  By  no  stretch 
of  the  imagination  could  such  a  phrase  be  deemed  intended  to  cover 
bare,  isolated,  “abstract”  ideas,  thoughts,  themes,  or  general  “patterns,” 
as  distinguished  from  a  concrete  sequence  of  events  or  fully  developed 
characters  and  characterizations. 

The  primary  defect  in  the  original  wording  of  Section  980  of  the 
Civil  Code,  from  the  standpoint  of  the  law  of  literary  property,  was  that 
the  last  three  lines  of  the  statute  purported  to  place  a  restriction  upon 
the  period  of  ownership  therein,  to-wit,  “which  (ownership)  continues 
so  long  as  the  product  and  the  representations  or  expressions  thereof  made 
by  him  (the  author)  remain  in  his  possession.” 

Whatever  might  have  been  the  correct  interpretation  of  the  italicized 
portion  of  the  statute  just  quoted  in  its  application  to  inventions  or 
designs,  a  literal  interpretation  of  such  statute  with  respect  to  literary 
property  might  have  effectually  prevented  any  marketing,  or  even  sub¬ 
mission  for  sale,  of  a  literary  composition  by  an  author  who  must  lose 
“possession”  of  his  physical  manuscript  for  the  purpose  of  such  sub¬ 
mission.  So  far  as  we  know,  no  court  in  California  was  ever  called  upon 
to  determine  that  an  author  who  failed  to  retain  the  composition  “in  his 
possession”  thereby  lost  all  property  rights  in  it,  although  disclosure  of  a 
design  or  invention  might  well  result  in  dedication  of  the  same  under 
the  peculiar  rules  applicable  to  these  distinct  and  different  kinds  of 
“products  of  the  mind”. 

The  change  in  wording  of  the  statute  ( to  the  extent  indicated )  was 
opposed  by  the  Resolutions  Committee  of  the  Conference  of  State  Bar 
Delegates  at  the  California  State  Bar  Convention  in  Coronado  in  1946, 
upon  the  ground  that  the  change  was  unnecessary  because  it  was  clear 
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from  previous  judicial  decisions  (Barslia  v.  Metro-Goldwyn-Mayer,  32 
Cal.  App.  (2d)  556;  Yadkoc  v.  Fields,  66  Cal.  App.  (2d)  150)  that 
ordinary  common-law  rules  were  applicable  in  California.  However, 
the  State  Bar  Delegates  overruled  the  Resolutions  Committee’s  disap¬ 
proval  of  the  proposed  amendment  because  the  former  felt  that  no  harm 
could  come  from  clarification  of  a  law  which  might  be  open  to  misin¬ 
terpretation  and  which,  if  misconstrued,  might  divest  authors  of  pro¬ 
tection  in  respect  to  their  literary  works.  The  minutes  of  the  session 
of  the  State  Bar  Delegates  held  on  September  25,  1946,  disclose  the 
following: 

“Resolution  22  amending  Civil  Code  sections  980,  984  and  948  relating 
to  tlie  ownership  of  literary  property  by  deleting  the  provision  in  section  980 
making  possession  the  test  of  ownership  arul  by  revising  the  test  of  publica¬ 
tion.  A  motion  to  approve  the  action  of  the  Resolutions  Committee  in  dis¬ 
approving  the  resolution  was  lost.  A  motion  to  approve  the  resolution  was 
carried.’’  (See  p.  171  of  “Proceedings  of  the  Nineteenth  Annual  Meeting” 
of  the  State  Bar  of  California,  held  September  24-28,  1946,  in  Coronado.) 

The  amendment  was  thereafter  introduced  in  both  houses  of  the 
State  Legislature  and  was  unanimously  passed.  To  effectuate  the  fore¬ 
going  objective  of  “deleting  the  provision  in  section  980  making  posses¬ 
sion  the  test  of  ownership  and  by  revising  the  test  of  publication,”  C.  C. 
980  was  amended  in  1947  to  read  as  follows: 

“The  author  or  proprietor  of  any  composition  in  letters  or  art  has  an 
exclusive  ownership  in  the  representation  or  expression  thereof  as  against  all 
persons  except  one  who  originally  and  independently  creates  the  same  or  a 
similar  composition.” 

Although  satisfied  that  the  1947  amendment  clarified  the  situation 
With  respect  to  literary  property,  the  Patent,  Trade  Mark  and  Copyright 
Section  of  the  State  Bar  felt  aggrieved  that  all  reference  to  inventions 
and  designs  had  been  completely  omitted.'^  Consequently  revision  with 

“  The  record  of  proceedings  of  the  “Third  Annual  Meeting  Conference  on 
Patent,  Trademark  and  Copyright  Law,”  held  September  27,  1946,  in  Coronado 
reads  in  part  as  follows: 

“Mr.  Louis  Swarts,  of  Los  Angeles,  Chairman  of  the  Conference  Copy¬ 
right  Committee,  gave  a  report  on  tlie  efforts  which  had  been  made  to  amend 
Civil  Code  Sections  980,  et  seq.,  to  strengthen  these  sections  for  the  protec¬ 
tion  of  authors  against  unauthorized  publication  of  their  works.  Mr.  Harold 
Fendler,  of  Los  Angeles,  read  a  draft  of  the  proposed  changes  to  Sections  980, 
983  and  984. 

“Upon  motion  by  Mr.  Fendler,  seconded  by  Mr.  Arthur  F.  Larrabee,  of 
Los  Angeles,  the  Conference  unanimously  adopted  the  following  resolution: 

“Resolved  that  the  proposed  changes  for  Section  980,  983  and  984,  as 
approved  by  Resolution  22a  adopted  by  the  Conference  of  Bar  Delegates, 
be  adopted  as  applying  to  literary  property  and  of  other  products  of  the 
mind  except  inventions,  and  that  a  committee  be  appointed  to  investigate  the 
desirability  of  a  California  code  section  relating  to  inventions  and  to  formu¬ 
late  such  proposed  code  section  for  submission  to  the  legislatiure  at  the  same 
time  as  the  legislature  is  to  consider  the  approved  changes.”  (See  pp.  322-323 
of  record  of  Proceedings  of  the  Nineteenth  Annual  Meeting  of  the  State  Bar 
of  California,  held  September  24,  1946,  at  Coronado.) 
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respect  to  these  “products  of  the  mind”  was  urged  at  the  1948  State  Bar 
Convention  meeting  of  the  Patent,  Trade  Mark  and  Copyright  Confer¬ 
ence,  and  in  1949,  subsection  (b)  was  added  to  Section  980  of  the 
Civil  Code,  reading  as  follows: 

“(h)  The  inventor  or  proprietor  of  any  invention  or  design,  with  or  with¬ 
out  delineation,  or  other  graphical  representation,  has  an  exclusive  ownership 

therein,  and  in  the  representation  or  expression  thereof,  which  continues  so 

long  as  the  invention  or  design  and  the  representations  or  expressions  thereof 
made  by  him  remain  in  his  possession.” 

Since  the  phraseology  contained  in  the  original  section  980  of  the 
Civil  Code,  to  wit,  “exclusive  ownership  therein  and  in  the  representa¬ 
tion  or  expression  thereof”  was  thus  re-enacted  in  subdivision  (b)  of 

section  980  (1949  amendment)  it  is  clear  that  such  phraseology  was 

intended  by  the  original  statute  to  apply  solely  to  designs  and  inventions 
and  not  to  “a  composition  in  letters”  which  is  properly  descriptive  only 
of  literary  or  similar  intellectual  property. 

In  his  concurring  and  dissenting  opinion  in  Kurlan  v.  Columbia 
Broadcasting  System,  Inc.,  40  A.  C.  846  at  p.  849  Justice  Traynor 
expressly  refers  to  the  effect  of  the  amendments  and  specifically  holds 
that  the  1947  amendments  did  not  affect  an  author’s  intellectual  property 
rights  in  California  because: 

“In  my  opinion,  however.  Sections  980  and  983,  as  formerly  worded, 
were  but  codifications  of  the  common  law.  The  1947  amendments  to  those 
sections,  which  antedated  the  decisions  in  the  Stanley  and  Golding  cases, 
merely  clarified  this  fact  by  eliminating  the  language  that  might  have  been 
interpreted  as  making  the  duration  of  common  law  copyrights  turn  on  posses¬ 
sion  rather  than  publication.”^ 

Justice  Spence  concurred  in  the  foregoing  opinion  (40  A.C.  849) 
and  Justice  Carter’s  dissent  must  be  read  in  conjunction  with  the 

*  “As  it  was  originally  enacted,  Civil  Code,  section  980,  referred  generally 
to  ‘any  product  of  the  mind,’  and  then  listed  the  different  types  of  intellectual 
property  that  might  exist.  Among  those  listed  was  ‘a  composition  in  letters  or  art,’ 
and  protection  was  extended  not  only  to  the  product  itself,  that  is,  to  the  composi¬ 
tion  in  letters  or  art,  but  also  to  any  representation  or  expression  thereof.  Thus 

Erotection  was  not  limited  to  the  exact  literary  composition  created  by  the  author, 
ut  extended  to  other  and  different  representations  and  expressions  that  might  be 
copied  therefrom.  Under  its  terms,  however,  the  protection  existed  only  so  long 
‘as  the  product  and  the  representation  or  expression  thereof’  remained  in  the  author’s 
possession.  It  was  thus  arguable  that  the  common  law  copyrights  in  a  literary 
composition  might  be  lost  by  a  transfer  of  possession  of  the  manuscript  even  without 
actual  publication. 

“In  1947  the  statute  was  amended  to  deal  specifically  with  compositions  in 
letters  or  art,  and  the  provisions  relating  to  other  forms  of  intellectual  property  and 
the  limitation  with  respect  to  possession  were  deleted.  Thus  the  amendment  made 
clear  that  the  author’s  common  law  copyrights  in  a  composition  in  letters  or  art 
are  not  dependent  upon  possession  of  the  composition  or  its  expression  or  repre¬ 
sentation,  but  are  only  lost  in  the  event  of  publication  as  provided  in  section  983 
of  the  Civil  Code.”  (40  AC  848) 
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majority  opinion  written  by  him  in  Stanley  v.  Columbia  Broadcasting 
System,  Ine.,  35  Cal.  (2cl)  653  in  which  he  expressly  held  that  sections 
980  and  983,  as  they  existed  prior  to  the  1947  amendments  were  “but 
codifications  of  the  common  law”  which  Justice  Tray  nor  in  the  Kurlan 
case  expressly  reaffirms  as  a  “concession  of  the  parties”  which  “the 
court  properly  accepted”  (40  A.C.  849). 

Justice  Schauer  likewise  concurred  with  Justice  Carter  in  the  Stanley 
case  and  in  his  concurring  opinion  in  Burtis  v.  Universal  Pictures  Com¬ 
pany,  Inc.,  40  A.C.  869,  he  expressly  disagrees  with  Justice  Edmonds’ 
attempt  to  distinguish  Golding  v.  RKO  Radio  Pictures,  Inc.,  35  Cal.  (2d) 
60,  upon  the  ground  that  the  1947  amendments  have  altered  the  common 
law  rules  applicable  to  intellectual  property  in  California,  Justice 
Schauer  stating: 

“I  do  not  agree  with  what  is  said  in  Justice  Edmonds’  opinion  in  at¬ 
tempting  to  distinguish  this  case  from  Goldinn  u.  RKO  Pictures,  Inc.  (1950), 
35  Cal.  (2d)  690,  710-712  (221  P.  (2d)  95). 

“Tliis  case,  it  appears  to  me,  is  controlled  by  exactly  the  same  principles 
which  should  have  controlled  in  the  Golding  case. 

“The  basic  holding  here,  essential  to  the  judgment,  appears  to  me  to  be 
irreconcilably  inconsistent  with  the  Golding  holding.  The  suggestion  is  made 
that  the  Golding  decision  was  based  on  the  ‘former  wording  of  the  statute’ 
(Civ.  Code,  Sec.  980)  and  that  because  of  the  subsequent  amendment  of  the 
statute  this  case  can  be  distinguished  from  and  is  not  controlled  by  the  Golding 
case.  Justice  Edmonds  here  says  ‘Thus,  under  the  earlier  form  of  the  statute, 
a  “theme”  or  “idea”  was  protectible,  although  at  common  law  and  under  the 
1947  amendment  to  the  statute  protection  is  extended  only  to  “the  representa¬ 
tion  or  expression”  of  a  composition.’  But  in  the  Golding  case  the  majority 
said  ( pp.  694-695  of  35  Cal.  ( 2d ) ) :  ‘The  rights  asserted  in  this  case  are  not 
based  upon  statutory  copyright  but  stem  from  the  so-called  common-law 
copyright.  .  .  .’ ”  (40  A.C.  870) 

It  is  tlierefore  apparent  from  the  foregoing  opinions  of  Justices 
Traynor,  Spence,  Schauer  and  Carter  that  a  majority  of  the  Supreme 
Court  did  not  believe  that  the  1947  amendments  changed  or  altered 
common  law  intellectual  property  rights  in  California. 

WILL  THE  CALIFORNIA  SUPREME  COURT  APPLY  COMMON 
LAW  RULES  TO  CASES  INVOLVING  INTELLECTUAL  PROPER'TY 
RIGHTS? 

Regardless  of  the  fact  that  all  of  the  seven  Justices  of  the  California 
Supreme  Court  now  hold  that  since  the  1947  amendments  ordinary  com¬ 
mon  law  rules  shall  be  deemed  applicable  to  intellectual  property  rights, 
it  is  clear  from  the  ten  opinions  in  the  Burtis,  Kurlan  and  Weitzenkorn 
cases  that  a  tremendous  diversity  of  opinion  exists  with  respect  to  the 
application  of  such  common  law  rules  to  the  facts  of  any  particular  case. 
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Prior  to  April  1953,  the  following  common  law  rules  were  generally 
stated  and  applied:^ 

(1)  The  author’s  intellectual  property  (literary,  dramatic,  musical)  is 
exclusively  owned  by  him  until  general  unlimited  publication  with¬ 
out  notice  of  copyright.  {NOTE:  “Exclusive  ownership”  does  not 
prevent  another  author  from  subsequently  creating  the  same  or  a 
similar  work  if  the  subsequent  work  is  “originally”  and  “indepen¬ 
dently”  produced.) 

(2)  Public  performance  (by  stage,  radio,  television,  etc.)  does  not 
constitute  a  general  publication  or  abandonment  of  common  law 
rights.  No  such  intention  can  be  implied  from  the  only  acts  of  com¬ 
mercial  exploitation  which  can  profit  the  creator  and  enhance  the 
commercial  value  of  his  property.  (NOTE:  The  fiction  of  implied 
contract  is  unnecessary  to  sustain  restrictions  against  use  by  mem¬ 
bers  of  theatre  audience,  studio  audience,  or  home  radio  audience 
upon  the  theory  that  such  audience  is  granted  a  single  right  to  see 
or  hear  the  work  upon  a  single  occasion  as  the  consideration  for 
paying  admission  (in  a  theatre)  or  listening  to  a  commercial  an¬ 
nouncement  (at  home).) 

(3)  Access  plus  copying  of  a  substantial  and  material  part  of  another’s 
work  constitutes  piracy  subject  to  the  following  rules; 

( a )  The  whole  need  not  be  taken. 

( b )  Changes,  omissions,  additions  or  transpositions  in  plot,  sequence 
of  events  or  characters  is  not  a  defense. 

(c)  Previous  conception  by  others  or  the  finding  of  similar  material 
in  the  public  domain  will  not  constitute  a  defense  if  the  plain¬ 
tiffs  work  has  been  copied  instead  of  public  domain  sources 
being  used  as  the  basis  of  independent  and  original  work  by 
the  defendant. 

*(1)  Barsha  v.  M.G.M,  (1939),  32  Cal.  App.  (2d)  556  (District  Court  of 
Appeal;  hearing  denied  by  Supreme  Court); 

(2)  Yadkoe  v.  Fields,  (1944),  66  Cal.  App.  (2d)  150  (District  Court  of 

Appeal); 

(3)  Golding  v.  RKO  (1950),  35  Cal.  (2d)  690  (Supreme  Court); 

(4)  Stanley  c.  CBS  (1950),  35  Cal.  (2d)  653  (Supreme  Court); 

(5)  Kovacs  V.  Mutual  Broadcasting  Co.  (1950)  99  Cal.  App.  (2d)  56  Dis¬ 

trict  Court  of  Appeals); 

(6)  Kurlan  v.  CBS  (1951)  105  Adv.  Cal.  App.  Rep.  480,  Second  District 

Court  of  Appeals,  Division  Three  (nearing  granted  by  Supreme 
Court ) ; 

(7)  Weitzenkorn  v.  Lesser  (May  25,  1951)  104  Adv.  Cal.  App.  Rep.  515, 

Second  District  Court  of  Appeal,  Division  Two  (hearing  granted  by 
Supreme  Court); 

(8)  Burtis  V.  Universal  (1951)  107  Adv.  Cal.  App.  Rep.  532  Second  District 

Court  of  Appeal,  Division  One  (hearing  granted  by  Supreme  Court). 
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(d)  Dissection  is  not  permissible  to  prove  or  disprove  piracy.  The 
test  is  whether  the  “ordinary  observer”  or  “average  reasonable 
man”  would  find  a  substantial  and  unique  combination  of  con¬ 
crete  ideas  to  have  been  copied  (i.  e.  characters,  motivation, 
characterization,  and  sequence  of  incidents.) 

(e)  Originality,  access,  similarity  and  copying  are  each  questions 
of  fact  for  the  jury  (subject  to  the  rule  that  there  must  be 
some  substantial  evidence  to  support  a  jury’s  findings  upon  each 
of  these  issues  and  THE  TEST  OF  SUBSTANTIALITY  IS 
WHETHER  THE  MINDS  OF  TWO  REASONABLE  MEN 
MIGHT  DIFFER.)  An  Appellate  Court  would  decline  to 
reverse  if  some  substantial  evidence  sustained  the  findings— 
even  if  such  Appellate  Court  would  itself  come  to  a  contrary 
conclusion  sitting  as  a  Trial  Court. 

The  California  Supreme  Court  reaffirmed  the  foregoing  rules  in 
Stanley  v.  Columbia  Broadcasting  System  (1950),  35  Cal.  (2d)  653, 
and  Golding  v.  RKO  Radio  Pictures,  Inc.  (1950),  35  Cal.  (2d)  690, 
but  in  the  Golding  case  injected  a  theory  of  “dissection”  to  determine 
so-called  “protectibility”  which  was  not  entirely  consistent  with  previous 
decisions  in  the  State  and  is  wholly  opposite  in  theory  to  the  trend  of 
recent  judicial  opinion  reflected  in  such  decisions  as  Arnstein  u.  Porter 
(CCA  2d)  154  Fed.  (2d)  464;  Universal  Pictures  Company,  Inc.  v. 
Harold  Lloyd  Corp.  (CCA  9)  162  Fed.  (2d)  354. 

As  stated  by  the  Second  Circuit  Court  of  Appeals  in  the  Arnstein 
case: 

“If  there  is  evidence  of  access  and  similarities  exist,  then  the  trier  of  the 
facts  must  determine  whether  the  similarities  are  sufficient  to  prove  copying.” 
(154  Fed.  (2d)  464  at  p.  468) 

•  ••«•• 

"Each  of  these  two  issues — copying  and  improper  appropriation — is  an 
issue  of  fact.  If  there  is  a  trial,  the  conclusion  on  these  issues  of  the  trier 
of  the  facts — of  the  Judge,  if  he  sat  without  a  jury,  or  of  the  jury,  if  there 
was  a  jiiry  trial — binds  tliis  court  on  appeal,  provided  the  evidence  supports 
those  findings,  regardless  of  whether  we  would  ourselves  have  reached  the 
same  conclusions.”  (154  Fed.  (2d)  469) 

•  •«••• 

“Whether  (if  he  copied)  defendant  unlawfully  appropriated  presents, 
too,  an  issue  of  fact.  .  .  .  The  question,  therefore,  is  whether  defendant  took 
from  plaintiffs’  works  so  much  of  what  is  pleasing  to  the  ears  of  lay  listeners 
....  that  defendant  wrongfully  appropriated  something  which  belongs  to 
the  plaintiff.  Surely,  then,  we  l>ave  an  issue  of  fact  which  a  jury  is  peculiarly 
fitted  to  determine.  Indeed,  even  if  there  were  to  be  a  trial  before  a  judge, 
it  would  be  desirable  (although  not  necessary)  for  him  to  summon  an 
advisory  jury  on  this  question.”  (154  Fed.  (2d)  473) 

The  recent  opinions  written  by  Justice  Edmonds  in  the  Weitzenkorn 
and  Kurlan  decisions  strongly  imply  that  the  issue  of  “improper  appro¬ 
priation”  is  a  question  of  law  for  the  court  based  upon  judicial  inter- 
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pretation  of  what  is  or  is  not  “protectible”  and  that  consequently  it  is 
the  court  (not  the  jury)  which  must  determine  whether  there  has  been 
a  “wrongful  appr^riation”;  and  whether  or  not  the  literary  or  musical 
composition  is  sufficiently  “original”  to  be  held  “protectible”.  In  fact, 
Justice  Edmonds  even  goes  so  far  as  to  construe  the  Golding  and  Stanley 
decisions  as  permitting  an  initial  determination  by  the  court  as  to  the 
“originality”  of  a  plaintiff’s  work. 

“Implicit  in  both  opinions,  however,  is  the  acknowledgment  that,  in  the 
first  instance,  the  question  of  originality  or  novelty  is  one  or  law.”  (Weitzen- 
kom  V.  Lesser,  40  Adv.  Cal.  Rep.  813  at  p.  821). 

Although  Justice  Edmonds  holds  that  in  the  particular  case,  the 
general  demurrer  was  improperly  sustained  because  “the  combination” 
of  characters  and  locale  “in  a  certain  style  and  manner  of  expression 
cannot  be  held  upon  demurrer  to  lack  originality  as  a  matter  of  law” 
(40  A.C.  822),  it  is  plain  from  the  remainder  of  his  opinion  that  Justice 
Edmonds  is  inclined  to  substitute  his  own  individual  literary,  artistic 
and  esthetic  standards  to  determine  the  questions  of  “originality”  and 
“protectibility,”  despite  his  apparent  recognition  of  the  established  com¬ 
mon  law  rule  that  questions  of  originality  and  similarity  are  questions 
of  fact  for  the  jury. 

With  the  exception  of  Justice  Carter,  who  wrote  strong  dissenting 
opinions  in  each  of  the  three  cases  involved,  it  is  clear  from  the  eight 
different  opinions  written  by  other  justices  cf  the  court  (in  the  Burtis, 
Kurlan  and  Weitzenkorn  cases)  that  they,  too,  are  inclined  to  substitute 
their  own  personal,  individual  literary  and  artistic  standards  as  to  what 
is  “trite”  or  “in  the  public  domain”  instead  of  permitting  a  truly  factual 
determination  as  to  whether  an  author  has  expended  independent  effort 
in  combining  characters  and  incidents  which,  if  isolated,  might  in  some 
connection  be  found  to  have  existed  previously  in  the  public  domain. 

Perhaps,  as  a  matter  of  law,  an  “author”  who  claimed  “originality” 
in  assembling  the  letters  of  the  alphabet  or  in  devising  an  ordinary 
multiplication  table  (in  the  absence  of  extrinsic  evidence  to  the  con¬ 
trary)  might  be  held  to  be  “unoriginal”;  but  the  fact  that  isolated  charac¬ 
ters  or  incidents  are  “trite”  or  have  previously  appeared  in  the  public 
domain  in  some  different  form  or  combination,  or  the  fact  that  isolated 
myths  or  legends  or  historical  facts  may  be  in  the  public  domain  is  not 
the  equivalent  of  a  judicial  interpretation  as  a  matter  of  law  that  any 
new  combination  of  such  “trite”  characters  or  incidents  with  historical  or 
geographical  facts  is  “unoriginal”  as  a  matter  of  law. 

On  the  contrary,  it  has  been  universally  recognized  that  an  “author” 
need  not  be  creative  in  the  sense  of  imagining  or  developing  characters, 
incidents,  geography  or  history  of  which  no  one  has  ever  previously 
heard  or  written;  but  so  long  as  the  author  does  “independent”  work  in 
assembling  or  arranging  his  facts,  characters  and  incidents,  his  combina- 
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tion  thereof  is  deemed  a  “new  and  original  work”  entitled  to  protection 
at  common  law  and  under  the  copyright  statutes.  In  fact  “common  law 
rights  in  unpublished  works  are  of  a  wider  and  more  exclusive  nature 
than  the  rights  conferred  by  statutory  copyright  in  published  works” 
(Stanley  v.  Columbia  Broadcasting  System,  Inc.,  35  Cal.  (2d)  653  at 
p.  661,  italics  those  of  the  Supreme  Court). 

The  primary  difficulty  encountered  in  appellate  consideration  of  the 
so-called  “plagiarism”  case  is  that  there  is  a  tendency  upon  the  part  of 
certain  justices  of  the  Supreme  Court  to  try  the  case  de  novo  without 
adhering  to  the  well-settled  legal  principle  that  factual  questions  are 
solely  for  the  determination  of  the  trial  court  and  for  review  by  an 
intermediate  Appellate  Court  (District  Courts  of  Appeal);  and  in  these 
respects  there  should  be  no  arbitrary  line  of  demarcation  between  a  case 
involving  literary  or  artistic  property  and  any  other  kind  of  a  law  suit. 

It  is  easy  to  say  that  the  rule  of  “substantiality”  is  a  question  of 
law:  i.  e.  whether  or  not  there  is  “substantial  evidence  to  be  submitted 
to  a  jury”;  but  the  question  of  substantiality  should  not  be  dependent 
upon  diverse  literary,  artistic  and  esthetic  standards  of  the  individual 
Appellate  justices.  In  no  event  should  such  question  be  determined  by 
a  process  of  “dissection”  and  “subtraction”  which  disregards  the  author’s 
peculiar  “combination”  or  “arrangement”  of  multiple  facts,  incidents  and 
characters.  Federal  and  State  Courts  alike  have  almost  universally  con¬ 
demned  the  process  of  “dissection”  and  followed  the  rule  of  “ordinary 
observation”.’* 

It  is  contrary  to  the  entire  theory  of  common  law  and  statutory  copy¬ 
right  to  have  an  individual  appellate  justice  apply  a  purely  personal 
and  arbitrary  opinion  as  to  what  is  “creative”  or  “original”  in  the  highly 
specialized  field  of  commercial  writing.  An  individual  standard  can 
never  become  a  legal  test  of  general  application.  Certainly  it  is  more 
consistent  with  ordinary  legal  rules  and  principles  for  an  appellate  court 
to  accept  a  determination  made  by  the  Trier  of  the  Facts  after  “con¬ 
sideration  of  both  internal  evidence  of  similarities,  and  extrinsic  evidence 
of  actual  source  material  used,  and  genuine  effort  expended,  by  the 
writers  respectively  claiming  originality”. 

'  As  stated  in  the  majority  opinion  written  by  Justice  Carter  in  Stanley  v. 
Columbia  Broadcasting  System,  Inc.,  35  A.C.  703  at  p.  711: 

“The  test,  with  respect  to  infringement,  which  is  laid  down  by  the  cases  is 
that  impression  received  by  the  average  reasonable  man  upon  a  comparative  read¬ 
ing  of  the  two  works  ‘not  by  a  dissection  of  sentences  and  incidents,  suitable  for  the 
study  of  a  digest  or  textbook,  but  inherently  unnatural  for  any  man  who  has  the 
kind  of  brains  that  make  him  able  to  adapt  a  work  of  fiction.’  {Frankel  v.  Irwin, 
34  F.  (2d)  142,  144.)  (White-Smith  Music  Co.  o.  Apollo  Co.,  209  U.  S.  1,  17 
[28  S.  Ct.  319,  52  L.  Ed.  655];  13  C.  J.  1113,  §  276,  n.  30;  Harold  Lloyd  Corp. 
V.  Witwer,  65  F.  (2d)  1,  18;  Hewitt  v.  Coward,  41  N.Y.S.  (2d)  498;  Dymow  v. 
Bolton,  11  F.  (2d)  690;  Twentieth  Century-Fox  Film  Corp.  u.  Dieckhaus,  153  F. 
(2d)  893;  15  Cornell  L.  Q.  633,  639.)” 
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As  stated  by  the  Supreme  Court  in  Stanley  v.  Columbia  Broadcasting 
System,  Inc.,  35  A.C.  703  at  p.  715: 

“Furthermore,  the  question  of  originality  of  plaintiff’s  program  is  not 
one  of  law  to  be  determined  by  the  court  but  is  one  of  fact  for  the  jury’s 
determination.  (Yadkoe  v.  Fields,  66  Cal.  App.  (2d)  150,  159  (151  P.  (2d) 
906);  Dezendoif  c.  Twentieth  Century-Fox  Film  Corp.  (C.C.A.  9),  99  F. 
(2d)  850,  851;  New  York  Belting  Co.  v.  New  Jersey  Rubber  Co.,  137  U.S. 
445,  450  (11  S.  Ct.  193,  34  L.  Ed.  741).)”“ 


WILL  THE  CALIFORNIA  SUPREME  COURT  HOLD  THAT  EITHER 
STAGE  PERFORMANCE  OR  RADIO  BROADCAST  CONSTITUTES 
“GENERAL  PUBLICATION”  AND  DEDICATION  TO  THE  PUBLIC? 

As  yet  there  is  no  final  decision  of  the  Supreme  Court  in  the  State 
of  California  which  squarely  holds  that  performance  of  a  dramatic  or 
musical  property  upon  the  stage,  or  broadcast  by  radio,  or  telecast  upon 
television,  constitutes  a  “general  publication”  which  dedicates  common 
law  rights  in  the  dramatic  or  musical  property  so  performed  or  broadcast. 

By  reason  of  the  1947  amendments  to  Sections  980-984  of  the 
California  Civil  Code,  the  question  presents  a  dual  aspect: 

(1)  Will  the  Supreme  Court  hold  that  a  stage  performance  or  radio 
broadcast,  in  the  State  of  California  or  elsewhere,  prior  to  1947 
constitutes  an  act  which  “intentionally  makes  public”  the  work 
performed  or  broadcast  so  that  “a  copy  or  reproduction  may  be 
made  public  by  any  person  without  responsibility  to  the  owner  so 
far  as  the  law  of  this  state  is  concerned”.  ( See  Civil  Code  Section 
983  prior  to  effective  date  of  1947  amendments.) 

(2)  Will  the  Supreme  Court  construe  the  1947  amendment  (which 
substitutes  the  word  “publishes”  for  the  words  “intentionally  makes 
it  public”)  as  a  statutory  codification  of  the  prevailing  common  law 
rule  that  stage  performance  or  radio  broadcast  is  not  a  general 
publication  but  solely  a  “limited”  or  “restricted”  pubhcation? 

In  our  previous  discussion  of  the  question  “Were  common  law 
rights  in  intellectual  property  affected  by  the  1947  amendments  to  the 
California  Civil  Code?”,  we  have  discussed  the  legislative  history  and 
judicial  position  taken  by  a  majority  of  the  Supreme  Court  with  respect 
to  general  aspects  of  this  question. 

Upon  the  specific  question  as  to  whether  stage  performance  or  radio 
broadcast  of  dramatic  and  literary  works  will  be  held  to  dedicate  the 
same  to  the  public,  we  believe  the  same  majority  of  the  Supreme  Court 

*  See  also  Golding  o.  R.K.O.  Pictures,  Inc.,  35  A.C.  739  at  p.  746: 

“  ‘It  is  not  essential  that  any  production,  to  be  original  or  new  within  the 
meaning  of  the  law  of  copyright,  shall  be  different  from  another  ....  the  true  test 
of  originality  is  whether  the  production  is  the  result  of  independent  labor  or  of 
copying.'  (Drone,  Copyrights,  cited  with  approval  in  Fred  Fisher,  Inc.  v.  Dilling¬ 
ham,  298  F.  145,  151;  to  same  effect,  Amdur  on  Copyrights,  §  3,  pp.  69,  70.)” 
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will  eventually  conform  to  the  common  law  principles  stated  by  the 
U.  S.  Supreme  Court  in  Ferris  v.  Frohman,  223  U.  S.  424  (  32  S.  Ct.  263; 
56  L.  Ed.  492)  and  in  all  of  the  other  cases  which  have  held  that  stage 
performance  or  radio  broadcast  is  a  “limited”  publication  which  does  not 
constitute  an  abandonment  or  dedication  of  the  work  to  the  pubUc."^ 

It  would  be  a  tragic  blow  to  the  dramatists  of  the  nation,  and  to  all 
writers,  motion  picture  producers,  radio  and  television  networks,  if  the 
only  act  which  can  bring  profit  to  an  author,  studio,  or  network  (i.e., 
pubhc  performance)  should  be  held  as  a  matter  of  law  to  destroy  all 
future  commercial  value  in  all  works  publicly  performed,  either  before 
or  after  1947,  in  California  or  elsewhere. 


’See  Uproar  Co.  v.  National  Broadcasting  Co.,  8  Fed.  Supp.  358,  aff’d  81 
F.  (2d)  373,  376;  Ball,  Literary  Property  and  Copyright,  473;  Werckmeister  o. 
American  Lithographic  Co.,  134  Fed.  321,  324,  69  C.C.A.  553,  68  L.R.A.  591; 
Palmer  v.  De  Witt,  47  N.  Y.  532,  543,  7  Am.  Rep.  480;  American  Tobacco  Co.  v. 
Werckmeister,  207  U.  S.  284,  28  S.  Ct.  72,  52  L.  Ed.  208. 
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Radio,  Television  and  Freedom  of  Information 

In  recent  issues  the  Bar  Journal  has  quoted  at  length  from  Bar 
Association  reports  on  the  question  of  radio  and  television  coverage  of 
trials,  legislative  hearings  and  similar  proceedings.^  I'he  position  of 
the  American  Civil  Liberties  Union  has  also  been  reported.-  A  third 
point  of  view  is  now  presented— that  of  radio  and  television  newsmen— 
as  embodied  in  the  Report  of  the  Committee  on  Freedom  of  Information 
of  the  Radio  Television  News  Directors  Association,  presented  to 
RTNDA  at  its  session  in  Washington,  D.C.,  October  27,  1953,  and  the 
Final  Report  of  the  Committee  for  Advancement  of  Freedom  of  Infor¬ 
mation  of  Sigma  Delta  Chi  Fraternity,  presented  at  its  convention  on 
November  1,  1953.  The  Chairman  of  the  RTNDA  Committee,  Jim 
Bormann  of  WCCO,  Minneapolis,  also  served  as  the  radio-television 
representative  on  the  Sigma  Delta  Chi  Committee,  and  prepared  the 
portion  of  its  report  dealing  with  radio  and  television.  The  following 
is  a  synthesis  of  the  two  reports. 

In  the  field  of  news  coverage  by  radio  and  television,  your  com¬ 
mittee  can  report  a  notable  decline  in  attempts  to  restrict  these  important 
media,  so  far  as  access  to  the  news  is  concerned.  A  year  ago,  the 
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atmosphere  was  heavy  with  restrictions  and  threats  of  restrictions 
against  the  radio  microphone  and  more  particularly  against  the  tele¬ 
vision  camera.  But  the  important  victories  scored  by  television  newsmen 
during  the  1952  political  conventions  and  in  the  ensuing  campaign 
paved  the  way  for  broader  acceptance  and  freer  access  during  1953. 

This  new  recognition  of  radio  and  television  as  major  news  media 
may  be  ascribed  in  part  to  the  discovery  of  TV  as  a  potent  force  in  the 
political  campaign.  Administration  leaders  have  employed  both  radio 
and  TV  good  effect  to  bring  the  government  closer  to  the  people.  Presi¬ 
dent  Eisenhower’s  recent  “fireside  session”  on  television  is  a  case  in  point, 
and  the  prevailing  practice  of  administration  leaders  making  television 
appearances  has  opened  a  new  chapter  in  close  communication  between 
the  government  and  the  people. 

The  outlook  for  the  months  ahead  indicates  an  increase  in  the  prac¬ 
tice  of  making  direct  reports  of  this  type. 

While  these  developments  have  produced  a  more  favorable  climate 
for  TV  news  reportage,  the  absolute  necessity  for  continued  vigilance 
remains.  The  forces  arrayed  against  full  coverage  by  TV  on  a  basis  of 
equality  with  other  media  included  critics  as  formidable  as  the  American 
Bar  Association.  This  group  has  recommended  legislation,  if  necessary, 
to  bar  radio  microphones  and  television  cameras  from  courtrooms  and 
legislative  hearings.  The  New  York  state  legislature  has  approved  such 
a  restriction,  and  Governor  Thomas  Dewey  of  New  York  personally  has 
endorsed  it. 

The  measure  was  proposed  and  passed  and  signed  into  law  before 
it  came  to  the  attention  of  this  committee.  Otherwise,  a  strenuous  effort 
to  oppose  it  would  have  been  undertaken.  It  is  the  belief  of  the 
fRTNDA]  committee  that  the  New  York  law  is  one  of  the  most 
restrictive  and  therefore  the  most  dangerous  act  of  its  kind  on  the  books 
of  any  state.  It  betrays  a  basic  lack  of  understanding  and  respect  for 
the  principle  of  freedom  of  information,  and  it  deprives  the  people  of 
their  right  to  know  fully  about  their  state  government  and  their  courts. 
The  law  was  offered  as  a  solution  to  the  problem  of  protecting  the  civil 
rights  of  persons  who  are  required  to  testify  unwillingly.  It  is  the  belief 
that  solutions  should  be  sought  in  the  field  of  legal  procedures,  rather 
than  in  the  domain  of  the  public’s  right  to  know. 

Many  legislatures  were  in  session  during  1953,  and  a  wave  of 
proposed  restrictive  legislation  aimed  at  radio  and  'TV  swept  across  the 
land  during  these  deliberations.  Following  legislative  adjournment,  the 
Radio-Television  News  Directors  Association  canvassed  the  states  and 
found  that  much  had  been  proposed,  but  very  little  had  been  enacted. 
The  strong  resistance  raised  by  this  committee,  and  others  championing 
free  and  equal  access  to  the  news  by  all  media  succeeded  in  heading  off 
much  of  the  hostile  legislation  or  in  modifying  it. 
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For  example,  a  measure  was  introduced  in  the  Illinois  legislature 
which  was  designed  to  enact  the  same  kind  of  restrictions  that  had  been 
written  into  law  in  New  York  state.  A  committee  of  radio  and  TV 
newsmen,  headed  by  William  Ray  of  WMAQ,  Chicago,  and  Cornelius 
O’Dea  of  WENR,  Chicago,  represented  our  point  of  view  in  hearings 
before  the  legislature.  They  won  a  partial  victory.  The  bill,  as  finally 
adopted,  permits  radio  and  television  coverage  of  proceedings  in  which 
witnesses  are  called  to  testify  under  subpoena.  However,  it  permits  the 
exclusion  of  microphones  and  cameras  if  such  witnesses  object  to  their 
presence. 

This  important  point  has  been  raised  in  many  controversies  across 
the  land— the  charge  that  radio  and  television  coverage  is  inimical  to 
the  personal  liberties  of  persons  who  are  compelled  by  law  to  testify 
against  their  will.  That,  of  course,  is  one  of  the  partly  valid  arguments 
against  coverage  of  any  kind  for  testimony  that  is  given  unwillingly. 
Particularly  in  legislative  committee  hearings,  such  witnesses  often  are 
denied  the  rights  that  are  guaranteed  to  them  in  the  courtroom.  It  is 
the  considered  judgment  of  the  committee  that  if  there  is  a  fault  in  such 
public  hearings,  it  lies  in  the  procedures  themselves.  We  submit  that 
the  excluding  of  one  medium  of  communication  from  coverage  of  such 
an  event  will  not  provide  the  basic  remedy  that  is  needed.  We  do  not 
maintain  that  all  hearings  should  be  public,  but  “open”  hearings  should 
be  public  in  their  truest  sense  so  that  not  only  those  who  attend  shall 
see  and  hear  what  takes  place,  but  the  general  public  should  see  and 
hear  it  as  well.  It  is  patently  unfair  to  allow  the  public  only  a  reporter’s 
version  of  what  takes  place  in  such  hearings  and  in  court  trials,  and 
to  deny  the  public  the  fuller  coverage  provided  by  the  microphone  and 
the  camera  which  project  the  event  itself  beyond  the  confines  of  the 
hearing  chamber  or  the  courtroom. 

Believing  that  an  invasion  of  the  people’s  right  to  know  in  one 
area  of  news  coverage  endangers  the  free  flow  of  information  for  all, 
the  committee  has  been  equally  vigilant  to  resist  arbitrary  restrictions 
on  the  press  as  well  as  impediments  against  free  access  by  radio  and 
television. 

In  line  with  this,  the  committee  on  the  preservation  of  freedom  of 
information  opposed  with  the  full  influence  of  RTNDA  many  attempts 
to  limit  radio  and  TV  news  coverage  on  the  local  level.  In  Florida 
and  in  Texas,  RTNDA  protested  vigorously  when  local  officials  attempted 
to  exclude  microphones  or  cameras  from  meetings  of  official  bodies. 
In  both  cases,  remedial  action  was  obtained. 

The  most  common  argument  raised  against  radio  and  television 
coverage  of  certain  events  is  the  accusation  that  the  microphone  and 
the  camera  sometimes  convert  an  orderly  trial,  hearing  or  meeting  into 
a  carnival  of  confusion.  There  have  been  instances  of  this— in  fact, 
confusion  in  such  proceedings  was  not  uncommon  before  the  advent  of 
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the  new  instruments  of  reportage.  In  Minnesota,  where  one  of  the  most 
flagrant  examples  of  a  courtroom  carnival  (complete  with  cameras  and 
microphones)  was  staged,  the  state  bar  association  is  dealing  with  the 
problem  in  a  reasonable  manner.  Rather  than  crying  for  exclusion  of 
cameras  and  microphones  on  a  blanket  basis,  the  association  is  working 
out  a  voluntary  code  of  decorum  which  will  apply  equally  to  the  press, 
radio,  television,  the  bar  and  the  bench.  Representatives  of  the  press, 
radio  and  television  sit  as  advisory  members  on  the  committee  which  is 
formulating  the  code. 

The  committee  recommends  this  procedure  to  official  bodies  wher¬ 
ever  declining  decorum  has  become  a  problem. 

Anticipating  a  new  outbreak  of  protests  against  full  coverage  of 
the  news  by  radio  and  television,  the  National  Association  of  Radio 
Television  Broadcasters  is  now  documenting  the  case  in  support  of  free 
access  for  all  media.  The  Association  promises  to  demonstrate  con¬ 
clusively  that  radio-and-television  need  not  be  the  obstreperous  intruder 
at  news  events  that  its  critics  have  accused  it  of  being. 

One  important  development  during  the  last  year  illustrates  this 
point  convincingly.  The  meetings  of  the  United  Nations  General  Assem¬ 
bly  have  been  televised  for  the  people  of  America  (and  by  kinescope 
for  foreign  lands)  without  intruding  in  the  slightest  way  on  the  pro¬ 
ceedings  or  the  decorum  of  the  Assembly.  This  was  made  possible  by 
the  installation  in  the  new  UN  building  of  modern  television  facilities. 
The  cameras  operate  within  a  glass  enclosure,  and  the  lighting  is  pro¬ 
vided  by  normal  room  illumination.  The  same  favorable  results  can  be 
obtained  wherever  similar  provision  is  made  for  the  special  needs  of 
television.  The  courtroom  of  the  future  and  the  legislative  chambers 
may  well  be  designed  to  include  a  camera  booth  from  which  TV  may 
operate  even  less  obtrusively  than  the  conventional  reporter  with  paper 
and  pencil. 

The  presence  of  microphones  for  broadcast  or  for  public  address 
systems  is  now  so  universally  accepted  that  this  instrument  of  reportage 
no  longer  is  opposed,  except  by  those  who  fear  the  efiFect  of  repetition 
on  the  air  of  the  very  words  they  speak  in  comparative  seclusion. 
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Use  of  Visual  Aids  in  Argument  Before  Commission 

A  recent  argument  before  the  Commission  in  a  television  case 
raised  for  the  first  time  the  question  of  the  extent  to  which  “visual  aids” 
may  be  used  in  such  proceedings.  Counsel  for  one  of  the  applicants^ 
based  almost  his  entire  argument  on  a  series  of  carefully  prepared  charts 
and  graphs  designed  to  show  the  differences  between  the  three  appli¬ 
cants  on  such  matters  as  local  ownership,  integration  of  ownership  and 
management,  participation  in  civic  activities,  diversification  of  media 
of  mass  communication,  etc.  The  charts  were  placed  on  an  easel  and 
referred  to  by  counsel  in  his  argument.  At  the  close  of  the  argument, 
preceding  the  summation,  counsel  stated, 

“Every  chart  to  which  we  ha\'e  directed  your  attention  is  based  on  facts 

in  the  record.  We  ha\'e  reproduced  them  on  letter  size  and  have  them  avail¬ 
able  for  the  members  of  the  Commission  and  counsel.  We  request  that  they 

be  incorporated  as  part  of  the  record  of  this  oral  arjiument.” 

The  following  colloquy  subsequently  took  place: 

The  Chairman:  Mr.  A,  you  have  asked  to  have  these  chatts 
incorporated  in  the  record.  VVe  will  not  incorporate  these  in  the  official 
reporter’s  record  nor  ask  him  to  put  them  in  there.  They  may  be  filed 
in  the  docket  just  like  the  other  memoranda  and  briefs,  unless  there  is 
some  question  why  they  should  not. 

Mr.  B:  May  I  raise  a  question  here? 

The  Chairman:  Yes. 

Mr.  B:  I  raise  this  for  the  Commission’s  consideration  because  I 
am  not  pressing  it.  I  do  think  that  material  of  this  sort  should  be  filed 
as  part  of  your  exceptions  to  the  Examiner’s  opinion,  or  if  the  attorney 
desires  to  present  these  charts  and  argue  with  them  here,  opposing 
counsel  should  at  least  have  been  given  an  opportunity  to  have  them 
at  least  before  he  went  all  the  way  through  them,  and  I  think  you  are 
starting  a  precedent. 

The  Chairman:  Let’s  examine  the  situation  briefly.  Perhaps  I 
should  hear  from  Mr.  C. 

Mr.  C:  I  would  like  to  support  Mr.  B’s  position.  I  think  material 
of  this  sort  might  probably  have  been  submitted  at  the  time  briefs  were 
called  for,  but  to  spring  it  at  the  last  moment  at  oral  argument,  is  clearly 
improper. 

The  Chairman:  We  were  told  when  the  charts  were  presented  that 
this  was  simply  a  recapitulation— that  word  wasn’t  used— but  a  presenta¬ 
tion  of  the  same  material  appearing  in  the  record,  assembled,  as  I 

‘  Counsel  for  the  three  applicants  will  be  identified  herein  as  “Mr.  A”  ( pro¬ 
ponent  of  the  charts),  “Mr.  B’'  and  “Mr.  C.” 
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understood  it,  for  the  convenience  of  the  Commissioners.  Isn’t  it  the 
same  kind  of  material  which  an  analysis  of  the  record  would  develop? 

Mr.  A:  It  is  the  same  sort  of  material  that  would  be  referred  to 
in  anybody’s  oral  argument.  We  have  not  created  new  material.  I 
wasn’t  furnished  copies  of  the  oral  argument  of  my  opponents  in  this 
case. 

Mr.  B:  You  have  been  furnished  with  advance  copies  of  the  briefs 
filed.  I  raise  this  as  starting  a  precedent  as  far  as  the  Commission  is 
concerned. 

To  answer  your  question,  Mr.  Chairman,  I  do  not  think  you  can 
find  this  in  the  record.  I  disagree  with  what  he  has  there  in  a  lot  of 
places.  You  can  make  five  or  six  compilations,  but  the  time  to  file 
compilations  is  when  you  first  file  your  exceptions. 

The  Chairman:  Is  there  any  real  objection  to  the  use  of  visual 
aids  for  presenting  the  same  material  that  you  might  otherwise  present 
in  narrative  form  in  your  oral  argument? 

Mr.  B:  Visual  aids  of  that  sort,  yes. 

Mr.  C:  I  think  not.  My  objection  is  to  incorporating  it  as  part  of 
the  record. 

The  Chairman:  I  have  indicated  in  the  ruling  that  we  would  not 
ask  that  this  be  copied  into  the  record.  I  think  it  should  be  filed  here 
in  the  docket  for  what  it  is,  copies  of  the  visual  aids  used  in  the  oral 
argument. 

Mr.  B:  I  would  even  raise  a  question  as  to  that,  Mr.  Chairman. 
If  you  are  going  to  start  filing  separate  briefs  here  at  this  time,  I  think 
you  are  getting  into— 

Commissioner  Doeifer:  Is  there  any  time  limitation  on  the  filing 
of  briefs? 

The  Chairman:  Yes. 

Commissioner  Doerfer:  And  on  the  number  of  briefs? 

The  Chairman:  But  it  is  always  possible  for  us  to  ask  for  supple¬ 
mental  briefs  or  to  allow  the  filing  of  supplemental  material  as  may  be 
found  desirable  in  the  proceeding. 

Commissioner  Doerfer:  What  is  the  time  limitation? 

Mr.  B:  Twenty  days.  You  file  them  with  your  exceptions  twenty 
(lays  after  the  decision. 

Commissioner  Doerfer:  The  reason  I  asked  that  was  if  somebody 
claims  now  that  there  is  something  wrong  with  one  of  the  pages  in  this, 
what  do  you  call  this— 

Mr.  A:  Visual  aids. 

Commissioner  Doerfer:  What  if  somebody  claims  there  is  some¬ 
thing  wrong  with  this  and  later  on  the  Commission  is  petitioned  that 
at  the  time  he  did  not  have  the  opportunity  to  discover  the  misinterpre¬ 
tation  of  the  record? 
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Mr.  A:  We  are  all  in  that  same  fix  in  answering  the  facts  men¬ 
tioned  by  our  opponents  in  oral  argument.  This  was  just  a  method  of 
getting  what  I  consider  to  be  an  interpretation  of  the  facts  in  the  record 
before  the  Commission  in  a  manner  that  would  expedite  its  presentation. 

Commissioner  Webster:  Do  Mr.  B  and  Mr.  C  object  to  these 
visual  aids  being  presented  on  the  easels  there  as  counsel  has  done? 

Mr.  B:  I  have  no  objection. 

Commissioner  Webster:  Do  you  object  if  I  take  them  around  to 
my  office  and  use  them? 

Mr.  B:  I  have  no  objection.  I  am  raising  the  question.  I  think 
the  Commission  is  starting  on  a  very  serious  precedent. 

Commissioner  Webster:  I  mean  from  a  precedent  point  of  view, 
would  it  be  a  bad  precedent  for  me  to  take  these  charts  that  he  has 
brought  in  here  and  presented  on  the  easels,  would  you  say  it  is  a  bad 
precedent  for  me  to  take  these  charts  around  to  my  office? 

Mr.  B:  I  do. 

Commissioner  Webster:  Take  them  out  of  the  room  and  look  at 
them  again  and  refresh  my  memory? 

Mr.  B:  I  do  not  agree  with  a  lot  of  that.  What  chance  have  we 
got  to  point  out  to  you  the  places  we  do  not  agree  with? 

Commissioner  Hennock:  May  I  ask  you  a  question,  Mr.  B? 

Mr.  B:  Yes,  you  may. 

Commissioner  Hennock:  I  think  the  question  is  how  much  weight 
we  as  Commissioners  give  to  these  charts,  and  actually  what  influence 
they  have  on  our  judgment.  Take  this  religious  time,  for  instance, 
religious  programs,  where  it  says  across  the  board  so  many  minutes  for 
each  applicant.  It  would  have  no  efiFect  on  me  unless  I  knew  how  many 
of  those  minutes  were  sustaining  and  how  many  were  commercial.  I 
have  an  aversion  to  making  some  of  these  poor  churches  in  some  of 
these  communities  pay  for  their  television  time,  and  I  think  that  should 
be  a  public  service.  That  is  how  I  would  be  aflFected  by  it. 

I  would  take  that  chart  and  turn  it  quickly.  As  regards  educa¬ 
tional  programs,  it  would  have  no  effect  on  me,  either,  because  my 
question  is:  How  long  are  they  going  to  let  them  have  it?  Is  it  just 
for  the  purpose  of  the  grant?  I  know  the  experience  of  educators.  I 
know  a  little  too  much  about  the  educational  picture  to  be  really 
affected. 

If  you  trust  me  sufficiently  as  a  Commissioner  to  read  the  record 
and  your  briefs  and  exceptions,  this  is  visual  aid  material,  and  I  am 
not  sure  that  I  will  even  look  at  it  again.  I  think  I  might  not.  I  do  not 
know  whether  my  assistant  will.  I  am  going  to  stick  to  the  briefs  and 
the  evidence  and  the  testimony  wherever  I  have  questions. 

Mr.  B:  I  would  like  to  raise  this  question  which  may  pinpoint 
this.  These  are  not  visual  charts.  These  are  exhibits.  These  are  ex- 
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hibits  which  should  have  been  filed  at  the  time  this  hearing  was  had 
and  should  have  been  subject  to  cross-examination. 

The  Chairman:  I  would  make  this  suggestion  for  a  ruling  on  this 
matter.  The  matter  submitted  here  was  submitted  by  counsel,  not  by 
a  witness  subject  to  cross-examination.  The  representation  was  made 
that  these  are  matters  of  record  in  the  hearing  record  and  presented  by 
witnesses  there.  An  attorney  can  marshal  the  facts  of  his  case  for  a 
discussion  here  in  oral  argument  and  present  it  in  narrative  form.  I  see 
no  reason  why  he  cannot  use  a  tabulation  or  chart  form  to  do  the  same 
thing. 

If  there  are  errors  in  such  a  presentation,  would  there  be  any  more 
Ukelihood  to  be  errors  in  that  kind  of  a  presentation  than  in  the  narra¬ 
tive,  and  isn’t  the  Commission  obliged  to  see  that  it  avoids  errors  either 
in  the  narrative  or  in  the  charts  when  it  makes  its  final  decision? 

Mr.  C:  My  position  on  that,  Mr.  Cliairman,  is  that  this  is  material 
which  ought  properly  to  have  been  included  in  any  brief  submitted  for 
Tampa  Bay  Area.  Then  there  is  machinery  for  the  correction  of  errors 
or  misstatements  appearing  in  a  brief.  Other  parties  have  a  right  to 
file  a  copy  under  the  rules. 

Commissioner  Doerfer:  That  is  the  difficulty,  frankly,  as  I  see  it. 
You  start  off  like  this  and  then  at  tlie  next  hearing  they  will  come  in 
and  all  of  them  will  have  this,  and  then  we  can  take  the  briefs  and  throw 
them  in  the  wastebasket  and  start  fresh  at  the  oral  argument. 

I  would  hke  to  have  whatever  written  argument  you  have  plus 
whatever  fonn  you  whip  it  into  exchanged  so  I  have  the  confidence  that 
it  will  stand  the  test  of  examination  of  criticism.  Then  I  would  like  to 
have  it  in  ample  time  so  I  can  review  it  before  I  come  to  the  oral  argu¬ 
ment.  There  is  something  about  it  that  just  doesn’t  ring  quite  right. 

Mr.  A:  We  were  faced  with  this  dilemma.  There  are  so  many 
facts  in  this  record  that  I  think  would  be  pertinent  to  a  detailed  exam¬ 
ination- 

commissioner  Doerfer:  It  is  very  diflBcult.  It  would  say  this:  It 
was  very  helpful  to  me  in  a  way  to  have  these  charts,  but  all  the  while 
you  were  tallcing  about  them  I  wanted  to  know,  did  opposing  counsel 
see  these  in  time  so  they  could  go  right  back  in  rebuttal  and  point  out 
that  you  probably  had  misinterpreted,  either  intentionally  or  uninten¬ 
tionally,  some  factors,  some  weighting,  some  coloring.  I  would  feel 
much  better  about  it  if  it  were  done  that  way.  That  is  the  reaction 
I  have. 

The  Chairman:  Is  there  any  legal  difficulty  if  the  Commission  is 
careful  to  treat  these  for  what  they  are,  as  statements  of  counsel,  being 
in  that  course  very  careful  not  to  confuse  them  with  exhibits  prepared 
by  witnesses  and  submitted  as  sworn  testimony?  These  things  are  only 
helpful  to  the  extent  that  they  are  consistent  with  the  records  and  in 
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any  use  that  they  would  be  made  of  by  us  we  would  have  to  be  very 
sure  that  they  properly  reflect  the  evidence  in  the  record. 

Commissioner  Doerfer:  How  would  we  know?  VVe  would  have 
to  check  ourselves  or  have  our  assistants  do  tliat. 

The  Chairman:  That  would  be  the  limitations  on  the  use  of  them. 
They  could  not  be  used  except  that  we  were  satisfied  that  in  using  them 
we  were  acting  on  evidence  in  the  record.  1  would  suggest  that  the 
matter  simply  be  attached  to  the  file  as  the  charts  used  in  oral  argu¬ 
ment.  Oral  argument  is  simply  the  statement  of  counsel. 

Commissioner  Doerfer:  That  isn’t  oral  argument. 

Commissioner  Bartley:  Mr.  Chairman,  I  believe  that  such  material 
should  not  be  a  part  of  oral  argument  for  this  reason.  It  extends  the 
time  of  the  oral  argument  if  you  allow  written  material,  which  this  is, 
to  be  submitted  along  with  the  oral  argument,  and  if  we  have  to  read 
this,  then  there  goes  your  oral  argument  to  an  hour  or  five  hours,  and 
there  is  no  limit.  I  am  awfully  tired  of  reading  a  lot  of  stuff.  When  I  sit 
down  here  I  want  oral  argument  to  be  oral  argument,  so  I  think  this 
would  start  a  very  bad  precedent  from  the  viewpoint  of  extending  the 
time  of  oral  argument. 

Commissioner  Sterling:  I  have  a  question  I  would  like  to  address 
to  Commission  counsel. 

In  the  past  in  AM  cases  in  oral  argument  from  time  to  time  counsel 
for  the  parties  have  at  the  time  of  making  arguments  handed  out  in¬ 
dividual  sheets  having  to  do  with  overlap  and  coverage,  and  so  forth. 
How  does  this  differ  from  that  sort  of  presentation?  I  raise  that  ques¬ 
tion  in  this  light.  Do  the  parties,  the  opposing  parties,  have  the  oppor¬ 
tunity  to  examine  those  handouts,  always  with  the  understanding  that 
they  were  taken  from  the  record?  Do  the  opposing  counsel  or  counsel 
for  the  opposing  parties  have  the  right  there  and  then  to  examine  them 
and,  if  they  are  in  error,  make  a  finding  or  call  it  to  the  Commission’s 
attention  beyond  the  time  when  they  made  argument? 

Mr.  Rawson:  Commissioner  Sterling,  I  think  I  can  answer  your 
question  in  two  ways.  First,  the  exchange  of  information  in  AM  you 
are  talking  about  consists  usually  of  exhibits  taken  from  the  hearing 
record,  so  there  are  no  difficulties  with  presumably  checking  the  ac¬ 
curacy  of  the  data.  They  will  make  a  photostatic  copy  of  contours  and 
overlays  showing  particular  coverage  of  AM  stations,  showing  the  direc¬ 
tional  pattern,  and  that  sort  of  thing. 

That  differs  completely  from  the  material  that  Mr.  A  has  offered 
here  as  visual  aid.  These  could  have  been  exhibits  in  the  hearing.  They 
could  have  been  exhibits  submitted  with  his  proposed  findings  of  fact 
and  conclusions  of  law,  being  conclusions  that  he  wanted  the  Examiner 
to  draw  from  the  material  contained  therein.  But  they  are  not  taken 
from  the  record  as  an  exhibit.  So  there  is  a  completely  different  situa¬ 
tion  between  the  AM  and  this  particular  problem. 
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The  Chairman:  I  think  there  is  this  difiBculty  with  the  record  as 
it  now  stands.  Mr.  A  has  made  reference  to  these  continuously  in  his 
presentation.  Without  the  charts  the  narrative  will  not  be  complete. 
I  cannot  see  why  the  chart  form  could  not  be  used  in  the  same  way  that 
a  statistical  study  could  in  an  oral  argument. 

Commissioner  Hennock:  They  represent  the  conclusions  of  coun¬ 
sel,  Mr.  Chairman,  and  should  be  used  as  such  and  no  more.  I  think 
they  have  to  be  taken  for  what  they  are,  and  no  more  credence  lent  to 
them  than  that. 

Commissioner  Webster:  I  agree  with  you,  and  I  do  not  see  how 
we  can  do  anything  except  to  permit  the  record  to  stand  the  way  it  is. 
No  one  has  made  any  objections,  not  even  a  Commissioner  objected  to 
this  being  an  extension  of  oral  argument. 

The  Chairman:  Can  we  agree  to  have  this  filed  in  the  docket  as 
a  part  of  counsel’s  statement  and  proceed  with  the  argument? 

Commissioner  Sterling:  Before  we  make  a  decision,  I  have  one 
more  question. 

Suppose  opposing  counsel  finds  that  there  are  exhibits  in  here 
which  are  in  error  and  not  consistent  with  the  record.  Is  it  treated 
in  the  same  manner  as  his  oral  presentation?  The  difficulty  I  have, 
when  one  makes  oral  presentation,  opposing  counsel  has  the  chance  to 
rebut  anything  which  is  in  error.  This  is  a  voluminous  document  and 
the  rapidity  with  which  the  charts  were  demonstrated,  I  must  confess, 
I  had  difficulty  in  following  them  in  their  completeness.  I  could  start 
at  the  top,  but  before  I  got  to  the  bottom  of  the  chart,  counsel  was 
way  ahead  of  me. 

The  difficulty  I  have  in  making  a  decision  is  this:  Suppose  they 
are  in  error.  What  are  the  rights  of  opposing  parties  to  straighten  the 
record  out  with  respect  to  the  exhibits? 

I  raise  the  legal  problem  which  bothers  me  before  I  arrive  at  a 
decision. 

The  Chairman:  I  would  suggest  that  the  risk  of  making  a  mistake 
and  depending  on  the  chart  is  the  same  risk  that  you  take  in  depending 
upon  any  argument  of  counsel  or  any  marshaling  of  the  facts. 

Commissioner  Doerfer:  I  cannot  subscribe  to  that.  It  is  a  supple¬ 
mental  brief.  I  have  no  aversion  to  a  supplemental  brief  if  I  had  the 
assurance  that  it  had  been  exchanged  with  all  counsel,  so  that  they 
would  have  opportunity  to  comment  on  it.  Of  course,  it  is  perhaps  not 
an  exact  analogy,  but  I  know  of  cases  which  have  been  reversed  because 
of  inadvertence  in  having  a  little  written  argument  from  an  attorney 
go  to  the  jury,  where  it  just  got  mixed  up  with  exhibits  and  went  to 
the  jury.  I  am  quite  impressed  with  the  idea  that  an  oral  argument 
should  be  an  oral  argument.  I  might  say  this.  To  me  as  a  new  Com¬ 
missioner  this  type  of  presentation  is  very  good.  I  like  it.  But  I  would 
much  prefer  that  you  identify  it  as  exhibits  which  have  been  subjected 
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to  cross-examination.  It  that  were  done  in  this  case,  Mr.  A,  I  would 
not  feel  as  strongly  as  I  do  about  it. 

Mr.  A:  The  facts  were  not  in  the  case  in  this  particular  form, 
and  I  went  through  oral  arguments  once,  reciting  all  the  facts  that 
were  on  the  charts.  It  took  me  45  minutes  to  describe  orally  all  the 
facts  on  the  charts.  So  I  cut  it  short  to  come  within  the  time  limit. 

Commissioner  Doerfer:  If  this  were  merely  blown  up  from  your 
brief,  if  you  had  some  charts  in  your  briefs,  and  these  were  blown  up 
from  your  brief,  I  would  not  quarrel  with  it.  There  are  two  things  I 
find  objectionable.  One  is  the  failure  to  present  it  to  opposing  counsel, 
and  the  other  is  that  it  is  a  supplemental  brief.  It  is  not  an  oral  argu¬ 
ment. 

Visual  aid— to  me,  that  is  a  brief.  It  is  nothing  more  than  a  visual 
aid,  except  tliat  it  happens  to  be  in  print.  There  is  something  wrong 
with  it.  I  am  sorry,  I  cannot  subscribe  to  it. 

Commissioner  Lee:  I  would  like  to  say  that  I  found  the  visual 
presentation  quite  helpful  and  I  am  not  so  sure  the  record  is  not  all 
right  as  it  is  without  the  charts.  There  seems  to  be  a  division  of  opinion 
here.  I  do  not  know  why  you  cannot  let  the  record  stand  and  we  do 
not  have  to  accept  these  at  all.  If  there  is  any  particular  objection,  I 
cannot  see  how  it  makes  too  much  difference.  I  would  assume  that 
on  Mr.  B’s  presentation,  if  somebody  wanted  to  pick  up  the  record  and 
draw  charts  from  his  presentation,  he  could.  I  view  this  as  an  aid  from 
counsel  in  giving  us  the  picture.  On  the  other  hand,  I  do  not  know  that 
our  acceptance  of  this  is  necessary  to  clarify  the  record. 

The  Chairman:  If  we  assume  the  same  material  that  is  in  here 
in  tlie  charts  is  in  the  narrative  statement  of  counsel,  then  what  possible 
harm  is  there  in  having  the  material  assembled  in  this  fashion? 

Commissioner  Doerfer:  I  would  say  this,  in  order  to  dispose  of 
this,  that  we  give  opportunity  to  the  opposing  counsel  to  examine  this 
and  comment  on  this  and,  if  they  wish,  they  can  point  out  errors  and 
then  give  them  an  opportunity  to  present  a  similar  document  called 
visual  aids,  and  then  I  think  after  that  we  better  make  it  clear  to  the 
Bar  just  about  how  far  we  are  going  to  go  in  accepting  visual  aids. 

The  Chairman:  Would  you  suggest  that  we  allow  ten  days  for 
the  other  applicants  to  submit  similar  presentations? 

Mr.  B:  Just  a  second.  We  live  in  St.  Petersburg  not  in  New  York. 
We  are  not  in  a  position  to  make  this  presentation.  This  is  an  advertis¬ 
ing  presentation.  We  are  not  in  a  position  to  have  another  oral  argu¬ 
ment  and  get  such  a  preparation.  This  is  New  York  work. 

The  Chairman:  I  note  there  was  no  objection  at  the  beginning 
of  this  presentation. 

Commissioner  Bartley:  I  would  have  objected  if  I  had  known  it 
was  coming  in  as  an  exhibit,  frankly,  because  I  cannot  help  but  think 
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that  there  is  material  in  here  that  he  eonltl  not  say  in  the  time  he  had 
for  the  oral  argument. 

Mr.  B:  Mr.  Chairman,  these  were  not  presented  to  us  until  after 
he  had  gotten  through  and  put  his  charts  down  where  you  could  not 
find  them. 

The  Chairman:  Are  these  the  same  things  that  we  saw  on  the 
easels? 

Mr.  B:  Yes.  But  this  book  was  not  presented  until  after  the 
presentation.  That  was  the  last  act. 

The  Chairman:  I  suppose— 

Commissioner  Webster:  Is  there  some  way  we  can  leave  the  book 
out  of  the  picture  entirely? 

The  Chairman:  Commissioner  Doerfer  made  a  suggestion. 

o  o  «  o  o  o 

The  Chairman:  We  will  suspend  the  hearing  for  a  minute  or  two 
and  make  some  decision. 

(Short  recess  taken.) 

The  Chairman:  Let  the  record  show  that  the  books  of  charts  sub¬ 
mitted  by  Mr.  A  are  returned  to  him.  That  is  the  decision  of  the 
Commission. 

(The  books  of  charts  were  returned  to  Mr.  A.) 

Mr.  A:  just  for  the  sake  of  the  record,  in  view  of  the  fact  that 
we  did  rely  on  these  charts  to  visually  portray  certain  facts  to  you 
which  were  not  mentioned  by  me  in  the  argument,  and  persons  who 
would  view  the  transcript  of  this  oral  argument  will  not  see  the  entire 
facts  that  were  presented  for  your  consideration,  I  would  like  to  take 
exception  to  your  ruling. 
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Book  Reviews 

THE  PEOPLE'S  RIGHT  TO  KNOW  .  .  .  Legal  Access  to  Public 
Records  and  Proceedings  by  Harold  L.  Cross,  Columbia  University  Press, 
1953;  pp.  xvii,  405;  $5.50. 

In  a  Foreword  to  this  book  James  S.  Pope,  Chairman  of  the  Com¬ 
mittee  on  Freedom  of  Information  of  the  American  Society  of  News¬ 
paper  Editors,  says  that  it  “is  a  report  to  the  ASNE,  a  legal  reference 
work,  a  potential  textbook”  and  “in  its  broadest  aspect,  an  account  of 
American  experiments  in  one  segment  of  the  still  incompletely  defined 
relationship  between  government  and  people.” 

Inspiration  for  the  book  came  from  growing  awareness  upon  the 
part  of  newspaper  editors  that  the  people’s  right  to  information  was 
being  allowed  to  go  by  default.  At  every  level  of  government— local, 
county,  state  and  national— meetings  and  records  were  being  increasingly 
closed  to  inspection  and  reporting.  Chairman  Pope  stated  that  what 
was  needed  was  a  scholarly,  legally  documented  presentation  of  the  sub¬ 
ject.  Harold  Cross  was  chosen  to  make  that  presentation.  The  author 
has  lectured  on  libel  and  other  laws  affecting  journalism;  he  has  special¬ 
ized  for  forty  years  in  newspaper  law. 

In  the  Preface,  Mr.  Cross  states  his  thesis  as  follows:  “Public  busi¬ 
ness  is  the  public’s  business.  The  people  have  the  right  to  know.  Free¬ 
dom  of  information  is  their  just  heritage.  Without  that  the  citizens  of 
a  democracy  have  but  changed  their  kings.”  It  follows,  he  says,  that 
“citizens  of  a  self-governing  society  must  have  the  legal  right  to  examine 
and  investigate  the  conduct  of  its  affairs,  subject  only  to  those  limita¬ 
tions  imposed  by  the  most  urgent  public  necessity.” 

Although  the  book  is  intended  for  newspapermen  and  other  lay 
readers,  the  author  hopes  that  it  may,  also,  serve  as  a  “manual  of  arms” 
for  lawyers  who  may  be  called  upon  suddenly  to  participate  in  hotly 
controversial  newspaper  cases.  To  this  end— in  addition  to  247  pages 
of  text— there  is  an  over-all  total  of  145  pages  devoted  to  appendix  ma¬ 
terial,  state  statutes,  table  of  cases,  index,  and  notes  referring  to  cases, 
statutes,  books,  law  review  articles,  etc. 

Following  a  general  introduction.  Chapter  H  is  devoted  to  a  sum¬ 
mary  classification  of  proceedings  and  records  which  form  the  basis  of 
text  discussion  in  the  succeeding  chapters.  Chapter  III  is  a  general 
background  study  setting  out  the  basic  questions;  sources  in  which  the 
law  has  been  discovered  and  a  brief  historical  glimpse  of  the  way  in 
which  the  law  has  developed.  Chapter  IV  is  devoted  to  definitions  of 
public  records,  public  documents,  etc.  as  they  are  found  in  statutes  and 
decided  cases.  In  Chapter  V  we  find  common  law  principles,  statutory 
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provisions  and  judicial  decisions  concerning  the  right  of  inspection  gen¬ 
erally.  Chapter  V'l  deals  with  “Records  Subject  to  Public  Inspection”; 
Chapter  VII  deals  with  “Records  Not  Subject  to  Public  Inspection”; 
Chapter  VIII  with  “Police  Records.” 

Chapter  IX  deals  with  “Newspapers  as  Litigants  for  Compulsory 
Inspection”  and  herein  of  the  subject  Freedom  of  the  Press.  This  is  a 
very  summary  treatment;  there  are  enough  “leads,”  however,  to  start  a 
researcher  on  his  way.  Chapter  X  deals  with  judicial  records;  classifica¬ 
tions  and  definitions  drawn  for  statutes  and  cases;  together  with  a  brief 
discussion  of  judicial  discretion  to  impound  or  seal  records. 

Chapter  XI  deals  with  “Access  to  judicial  Proceedings”  and  Chap¬ 
ter  XII  with  “Access  to  State  and  Municipal  Legislative  and  Administra¬ 
tive  Proceedings.”  Except  for  the  treatment  of  administrative  proceed¬ 
ings,  these  two  chapters  are  probably  the  best  in  the  book. 

Chapter  XIII  deals  with  Federal  non-judicial  records  and  proceed¬ 
ings.  Chapter  XIV  is  titled  “The  Five  Non-Inspection  Doctrines”;  these 
being  (1)  Presidential  power  to  refuse  inspection,  (2)  Executive  De¬ 
partment  immunity,  (3)  the  “discretionary”  remedy,  (4)  non-public 
character  of  Federal  records,  (5)  the  doctrine  of  the  Attorneys  General, 
“A  line  of  opinions  which,  whether  right  or  wrong  and  whether  or  not 
legally  binding,  operate  as  a  practical  matter  to  bar  access  to  records 
and  add  up  to  this:  executive  department  records  in  general  are  priv¬ 
ileged  communications  whose  inspection  or  production  cannot  be  com¬ 
pelled  in  the  absence  of  express  authority  of  Congress.” 

Chapter  XV  is  devoted  to  that  provision  of  the  United  States  Code, 
Title  5,  Section  22,  which  authorizes  the  head  of  each  Department  to 
prescribe  regulations  not  inconsistent  with  law  for  the  government  of 
his  Department,  the  conduct  of  its  officers  and  clerks,  the  distribution 
and  performance  of  its  business  and  the  custody,  use  and  preservation 
of  the  records,  papers  and  property  appertaining  to  it.  The  proper  in¬ 
terpretation  of  this  provision,  of  course,  turns  on  the  question,  what  is 
“not  inconsistent  with  law?”  The  author  says  he  finds  no  judicial  de¬ 
cisions  interpreting  5  U.S.C.A.  22  and/or  regulations  adopted  there¬ 
under.  He  states  that  “the  law  is  found  in  decisions  in  cases  where 
records  were  sought  as  evidence— and  successfully  withheld  in  a  very 
large  majority  of  instances.  .  .  .”  He  then  sets  out  a  number  of  typical 
holdings  wherein  such  records  were  received  or  denied  admission  in 
evidence. 

Chapter  XVI  is  devoted  to  the  Administrative  Procedure  Act.  This 
chapter  gives,  briefly,  the  history  of  the  campaign  to  secure  adoption  of 
the  law,  the  process  of  erosion  which  began  with  respect  to  the  Act  so 
soon  as  it  went  into  effect;  and  indicates  that  several  vital  questions 
which  have  arisen  with  respect  to  the  Act  have  not  yet  been  given 
judicial  interpretation. 
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Chapter  XMl  is  devoted  to  the  subject  “The  Statutes  and  The 
Regulations”  which  limit  free  access,  as  well  as  a  review  of  administra¬ 
tive  actions.  The  author  points  out  the  situation  which  has  arisen  from 
the  deliberate  limitation  by  the  courts  of  the  judicial  power  of  the 
United  States— following  the  lead  of  the  Supreme  Court— which  has 
put  control  in  the  hands  of  administiative  agencies.  His  words  upon 
this  point  are  well  worth  quoting:  “Amidst  those  whose  Babel  of  voices 
determine  as  a  practical  matter  the  answer  to  the  problem,  the  justices 
of  the  United  States  Supreme  Court  and  the  judges  of  the  inferior  courts 
established  by  Congress  are  for  the  most  part  a  band  of  silent  men. 
When  they  have  spoken  th^^  have  commonly  said  in  effect:  ‘We  may 
not  speak.  An  executive  officer  has  exercised  his  discretion.’  Far  too 
often  the  answer  must  indeed  depend  ‘upon  the  courtesy  of  the  gov¬ 
ernment  and  upon  its  notion  as  to  the  public  policy’  involved.” 

Justin  Miller* 


Protection  of  Public  Morals  Thiou»h  Censorship  (Social  Meaning 
of  Legal  Concepts,  No.  5).  Bernard  Schwartz,  Editor.  New  York  Uni¬ 
versity  School  of  Law,  1953.  Pp.  88.  $1.50. 

This  small  volume  is  the  report  of  a  conference  conducted  by  the 
New  York  University  School  of  Law  in  association  with  the  Division 
of  General  Education.  Four  speakers  participated  and  five  others  have 
added  brief  comments. 

The  only  lawyer  among  the  four  speakers  was  James  M.  Landis, 
former  Dean  of  the  Harvard  Law  School  and  member  of  various  federal 
agencies  and  now  a  practicing  lawyer.  In  his  talk  he  surveyed  censor¬ 
ship  of  various  media  of  communications.  One  paragraph  was  given  to 
control  over  radio  and  television  by  the  F.C.C.,  which  Mr.  Landis  re¬ 
garded  as  largely  a  theoretical  proolem  due  to  the  Commission’s  self- 
restraint.  The  general  conclusion  which  he  reached  was  that  the  coming 
trends  of  censorship  would  turn  to  a  greater  reliance  than  ever  upon 
bureaucracy  and  expertness  rather  than  common  sense,  a  development 
which  he  deplored.  To  the  extent  that  control  is  employed  it  should 
depend  not  on  expertness  but  on  the  application  of  standards  by  a 
cross-section  of  the  community:  jury  determinations  are  better  than 
administrative  judgments  as  a  safeguard  of  the  liberties  of  the  private 
citizen. 

Mr.  Landis  was  followed  by  Elmer  Rice,  a  playwright,  novelist  and 
stage  director  with  many  years  of  activity  in  the  field  of  civil  liberties. 
Mr.  Rice  did  not  think  that  official  censorship  was  too  important,  but 

•  Chairman  of  the  Board  and  General  Counsel,  National  Association  of  Radio 
and  Television  Broadcasters;  formerly  Associate  Justice,  United  States  Court  of 
Appeals  for  the  District  of  Columbia  Circuit. 
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he  pointed  to  a  great  unofficial  censorship,  particularly  in  radio  and 
television.  The  main  reasons  for  this,  he  thought,  were  that  radio  and 
television  are  primarily  media  for  profit,  not  media  of  expression,  and 
that  they  are  mass-controlled.  The  NARTB  Television  Code  Mr.  Rice 
regards  as  a  particularly  obnoxious  surrender  to  pressure  groups.  Syl¬ 
vester  Petro,  Assistant  Professor  of  Law  at  New  York  University,  in  nis 
comment  criticizes  Mr.  Rice  for  making  an  irrelevant  attack  on  the 
concentration  of  ownership  in  movies,  newspaper  publishing,  radio  and 
television. 

Prof.  Horace  M.  Kallen’s  paper  on  “Ethical  Aspects  of  Censorship” 
is  very  long  and  very  learned. 

Prof.  Goodwin  B.  Watson  in  his  essay  proposes  some  hypotheses 
about  censorship  which  he  thinks  appear  plausible  and  which  might 
give  some  insight  into  factors  which  should  be  more  seriously  considered 
by  law-making,  law-interpreting  and  law-enforcing  agencies.  His  at¬ 
titude  toward  censorship  may  be  shortly  stated:  he  is  against  it. 

John  W.  Willis 
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State  Legislation,  1953 

In  spite  of  careful  checking,  at  least  one  state  was  omitted  from 
the  compilation  of  state  laws  on  defamation  by  radio  in  13  F.C.Bar  J. 
101.  An  Arkansas  statute  of  1953  (Acts  of  1953,  No.  125;  Ark.Stat. 
Ann.  §3-1606)  absolves  broadcasters  from  liability  for  defamatory  state¬ 
ments  made  in  political  broadcasts  which  cannot  be  censored  by  the 
broadcaster. 

Another  Arkansas  statute  (Acts  of  1953,  No.  343;  Ark.Stat. Ann. 
§6-604)  provides  generally  that  meetings  of  boards,  commissions  and 
other  public  bodies  must  be  open  to  the  public;  if  an  emergency  meet¬ 
ing  is  called  which  is  required  to  be  open  to  the  public,  newspapers 
and  radio  stations  must  be  given  two  hours’  notice. 

Arkansas  should  also  be  added  to  the  list  of  states  issuing  special 
automobile  license  plates  to  radio  amateurs  (Acts  of  1953,  No.  146, 
Ark.Stat.Ann.  §75-267—75-269). 
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Notes 

Charging  of  Fees  for  Commission  Licenses 

The  question  of  charging  of  fees  for  licenses  granted  by  the  F.C.C. 
and  other  Government  agencies  has  been  discussed  in  earlier  issues 
of  the  Bar  Journal.^  The  matter  has  now  been  brought  to  a  head  by 
the  issuance  of  a  circular  by  the  Budget  Bureau,  directing  the  Commis¬ 
sion  and  other  licensing  agencies  to  institute  a  system  of  fees.  Full  text 
of  the  Budget  Bureau’s  release  on  the  subject,  dated  November  5,  1953, 
is  as  follows: 

“General  policies  for  the  charging  of  fees  for  Government  licenses 
were  announced  today  by  Joseph  M.  Dodge,  Director  of  the  Bureau 
of  the  Budget. 

“In  a  circular  issued  to  all  Government  agencies  at  the  direction 
of  the  President,  Mr.  Dodge  stated  that  Federal  agencies  engaged  in 
licensing  activities  are  to  provide  a  system  of  fair  and  equitable  fees 
which,  taking  account  of  the  value  to  the  recipient  and  the  public  policy 
or  interest  served,  shall  recover,  to  the  full  extent  possible,  the  aggre¬ 
gate  cost  incurred  in  the  conduct  of  these  activities.  Before  the  fees 
are  made  effective,  each  agency  is  to  provide  a  suitable  opportunity 
for  affected  parties  to  present  comments  and  suggestions  as  to  the  level 
and  form  of  the  proposed  charges.  Fee  schedules  are  to  be  reviewed 
by  each  agency  at  least  once  eveiy  two  years. 

“The  circular  is  part  of  the  continuing  effort  of  the  Government  to 
reduce  the  cost  to  the  general  taxpayer  of  those  services  which  provide 
a  special  benefit  to  limited  groups  of  individuals,  businesses,  or  organi¬ 
zations.  While  Government  licenses  are  generally  for  the  welfare  and 
protection  of  all  the  people,  thev  usually  give  some  special  benefit  as 
well  to  limited  groups.  By  establishing  uniform  principles  to  be  used 
by  all  agencies  in  determining  and  revising  charges  for  Government 
licenses,  the  circular  aims  at  correcting  the  present  hodgepodge  system 
under  which  some  fees  have  not  been  revised  for  over  twenty  years 
despite  substantial  increases  in  costs. 

“Although  complete  detailed  figures  are  not  presently  available,  the 
Bureau  of  the  Budget  estimates  that  the  Government  is  now  spending 
about  $50  million  a  year  on  licensing  activities.  Present  fees  bring  in 
approximately  $20  million  a  year.  Hence,  the  general  taxpayer  is  now 
providing  about  $30  million  a  year  to  defray  the  uncompensated  cost 
of  Government  licenses.  Since  present  practices  of  various  agencies 
differ,  provisions  of  the  new  circular  will  affect  different  licenses  in 
different  ways.  In  addition,  individual  agencies  will  have  to  make  their 


’  See  11  F.C.Bar  J.  177,  12  F.C.Bar  J.  268. 
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own  evaluations  of  some  of  the  factors  to  be  considered  in  establishing 
fee  schedules,  and  in  some  cases  new  legislation  may  be  required.  It 
is  therefore  impossible  to  tell  at  this  time  precisely  now  much  of  the 
$30  million  in  costs  borne  by  the  general  taxpayer  will  be  recovered 
under  the  actions  taken  pursuant  to  the  new  directive,  but  it  is  expected 
to  be  substantial. 

“Government  licenses  are  defined  as  including  ‘applications  for  and 
the  issuance,  renewal,  modification,  transfer,  or  termination  of  any 
license,  permit,  certificate,  charter,  registration,  exemption  or  similar 
form  of  authorization  granted  or  otherwise  provided  by  Federal 
agencies.’ 

“Types  of  activities  which  may  be  covered  by  the  circular  include 
certificates  of  public  convenience  and  necessity  issued  by  the  Civil  Aero¬ 
nautics  Board,  the  Interstate  Commerce  Commission,  the  Federal  Com¬ 
munications  Commission,  and  the  Federal  Power  Commission;  patents 
granted  and  trademarks  registered  by  the  Patent  Office;  radio  operators’ 
licenses  issued  by  the  Federal  Communications  Commission;  registra¬ 
tion  certificates  issued  by  the  Securities  and  Exchange  Commission;  and 
licenses  to  classify,  grade,  or  weigh  agricultural  products,  issued  by  the 
Department  of  Agriculture. 

“This  is  the  second  policy  circular  issued  by  the  Bureau  of  the 
Budget  for  the  purpose  of  establishing  uniform  fees  aimed  at  recovering 
the  cost  of  Government  services  provided  to  special  groups.  The  first 
dealt  with  rents  charged  employees  for  Government-owned  dwellings. 
These  circulars  are  in  accord  with  Public  Law  137,  82nd  Congress, 
which  says  in  part: 

“  ‘It  is  the  sense  of  the  Conj?ress  that  any  work,  service,  publication, 
report,  document,  benefit,  privilege,  authority,  use,  franchise,  license,  permit, 
certificate,  registration,  or  similar  thing  of  value  or  utility  performed,  furn¬ 
ished,  provided,  granted,  prepared,  or  issued  by  any  Federal  agency  (includ¬ 
ing  wholly  owned  Government  corporations  as  defined  in  the  Government 
Corporation  Control  Act  of  1945)  to  or  for  any  person  (including  groups,  as¬ 
sociations,  organizations,  partnerships,  corporations,  or  businesses),  except 
those  engaged  in  the  transaction  of  official  business  of  the  Government,  shall 
be  self-sustaining  to  the  full  extent  possible,  and  the  head  of  each  Federal 
agency  is  authorized  by  regulation  (which  in  the  case  of  agencies  in  the 
executive  branch,  shall  be  as  uniform  as  practicable  and  subject  to  such 
policies  as  the  President  may  prescribe)  to  prescribe  therefor  such  fee,  charge, 
or  price,  if  any,  as  he  shall  determine,  in  case  none  exists,  or  redetermine, 
in  case  of  an  existing  one,  to  be  fair  and  equitable  taking  into  consideration 
direct  and  indirect  cost  to  the  Government,  value  to  the  recipient,  public  policy 
or  interest  serv'ed,  and  other  pertinent  facts.’ 

“The  new  circular  also  provides  that  in  cases  where  changes  in 
present  fees  are  prohibited  by  statute  or  Executive  Order,  the  agency 
nead  is  to  propose  new  or  amended  legislation  or  Executive  Order,  for 
the  consideration  of  the  President  and  the  Congress,  to  permit  the  fixing 
of  fees  in  accordance  with  the  general  objectives  of  the  circular.” 
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Bar  Association  Notes 

Appointment  of  Committee  on  Cooperation  with  Non-Broadcast 
Services. 

President  Fred  W.  Albertson  has  appointed  a  Special  Committee  on 
Cooperation  with  Non-Broadcast  Service  Activities  as  a  special  sub¬ 
committee  to  the  Committee  on  Practice  and  Procedure.  Members  of 
the  Committee  are: 

Donald  C.  Beelar  (Chairman) 

Daryal  A.  Myse,  Secretary 
Wayne  E.  Babler 
Jeremiah  Courtney 
Omar  L.  Crook 
Daniel  M.  Gribbon 
Robert  E.  Hodson 
Norman  E.  Jorgensen 
Joseph  Keller 
James  A.  Kennedy 
George  McClain 
Leo  Resnick 
Abe  L.  Stein 
William  Wendt 
Jack  Werner 

Mr.  Beelar  has  also  been  appointed  a  member  of  the  Committee 
on  Nominations,  succeeding  the  late  David  Tolman. 


New  Officers  of  Association 

As  this  issue  of  the  Bar  Joltrnal  went  to  press,  new  officers  of  the 
Association  for  1954  had  just  been  elected.  They  are: 

President  . Vincent  B.  Welch 

First  Vice-President  . Percy  H.  Russell,  Jr. 

Second  Vice-President  . William  J.  Dempsey 

Secretary  . Thomas  H.  Wall 

Treasurer  . Parker  D.  Hancock 

New  members  of  the  Executive  Committee  are:  Robert  M.  Booth, 
Jr.  (3  years);  Jeremiah  Courtney  (3  years);  Frank  U.  Fletcher  (2  years). 


